Council decision that Iraq had failed to comply; nor did they do so before commencing military operations. The language of Resolution 1441 tracked the language of Resolution 678, and the resolution operated in the same way to authorize coalition forces to bring Iraq into compliance with its obligations. 23 What does all this tell us about Iraq and the preemptive use of force? Was Operation Iraqi Freedom an example of preemptive use of force? Viewed as the final episode in a conflict initiated more than a dozen years earlier by Iraq's invasion of Kuwait, it may not seem so. However, in the context of the Security Council's resolutions, preemption of Iraq's possession and use of weapons of mass destruction was a principal objective of the coalition forces. A central consideration, at least from the U.S. point of view, was the risk embodied in allowing the Iraqi regime to defy the international community by pursuing weapons of mass destruction. But do U.S. actions show a disregard for international law? The answer here is clearly no. Both the United States and the international community had a firm basis for using preemptive force in the face of the past actions by Iraq and the threat that it posed, as seen over a protracted period of time. Preemptive use of force is certainly lawful where, as here, it represents an episode in an ongoing broader conflict initiated-without question-by the opponent and where, as here, it is consistent with the resolutions of the Security Council.
WILLIAM H. TAFT IVAND TODD F. BUCHWALD* INTERNATIONAL LAW AND THE WAR IN IRAQ
In his speech before the United Nations (UN) in September 2002, President George W. Bush characterized the possible use of force against Iraq as necessary to enforce existing Security Council resolutions and to eliminate a dangerous threat to international peace and security.' The Security Council responded by adopting Resolution 1441, which found Iraq to be in material breach of previous Security Council resolutions and threatened serious consequences for further intransigence.
2 When Iraq refused to fully comply with these resolutions, the United States led an ad hoc "coalition of the willing" that invaded Iraq on March 19, 2003, quickly defeated Iraq's armed forces, and ended the regime of Saddam Hussein and the Ba'ath party. On May 1, 2003, President Bush announced that major combat operations in Iraq had ended. At the time of this writing, the United States has assumed the position of an occupying power that is responsible for rebuilding Iraq, as recognized by the Security Council in Resolution 1483.
Despite these actions, other leading nations (primarily France, Germany, and Russia) and many international scholars have argued that international law did notjustify the war in Iraq. The first part of this paper will explain why their view failed to properly read existing Security Council resolutions to authorize the use of force. Even putting the United Nations to one side, the war was furtherjustified as an exercise of self-defense. Under basic notions of customary international law, properly understood, the United States could have attacked Iraq even without Security Council authorization. The second part of this paper will discuss why the toppling of Saddam Hussein's regime was justified as an exercise of anticipatory selfdefense.
This paper is divided into three sections. Part I lays out the background to the conflict with Iraq. Part II discusses the UN Security Council's authorization for the use of military force against Iraq. Part III explains why the United States could use force in anticipatory selfdefense. I conclude by sketching out the implications of these arguments for a future threatened by weapons of mass destruction (WMD), rogue nations, and terrorism.
I. BACKGROUND Examination of the factual and legal setting leading up to the Iraq war will show that sufficient legal authority existed for the 2003 conflict with Iraq. On August 2, 1990, Iraq invaded Kuwait. The next day, the Security Council adopted Resolution 660, the first of many resolutions to condemn Iraq's actions and demand withdrawal from Kuwait. After diplomacy failed, the Security Council adopted Resolution 678, which gave Iraq untilJanuary 15, 1991, to implement Resolution 660 fully. 4 Paragraph 2 of Resolution 678 authorizes member states "to use all necessary means to uphold and implement resolution 660 (1990) and all subsequent relevant resolutions and to restore international peace and security in the area."
5 Iraq refused to withdraw from Kuwait before the January 15th deadline, and Operation Desert Storm began the next day. Iraq was expelled from Kuwait on February 27, 1991.
On April 3, 1991, the Security Council adopted Resolution 687, which established the conditions for a formal cease-fire suspending hostilities in the Persian Gulf. Resolution 687 required Iraq to: (1) destroy its chemical and biological weapons and ballistic missiles and agree to onsite inspections; (2) not use, develop, construct, or acquire such WMD and their delivery systems; (3) not acquire or develop nuclear weapons or nuclear-weapons-usable material or components; and (4) accept on-site inspection anddestroy nuclear-related weapons or materials.
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To carry out the inspections, the resolution established a United Nations Special Commission (UNSCOM) to cooperate with the International Atomic Energy Agency (IAEA), which was to take custody of all of Iraq's nuclear-weapons materials. On April 6, 1991, Iraq officially accepted the terms, and a formal cease-fire went into effect between Iraq, Kuwait, and the nations that had cooperated with Kuwait, including the United States. 2 Iraq failed to provide access to all officials for interview by inspectors; intimidated witnesses with threats; undertook massive efforts to deceive and defeat inspectors, including cleanup and transshipment activities at nearly thirty sites; failed to provide numerous documents requested by UNMOVIC; failed to list any WMD personnel beyond a period ending in 1991 or to include many of those identified previously by UNSCOM; and failed to account for seventeen empty chemical warheads subsequently discovered by weapons inspectors, as well as over 2000 pages of Iraqi documents regarding past uranium enrichment programs. The Bush administration's more detailed description of Iraq's refusal to comply with relevant Security Council resolutions can be found in 149 CONG. REC. In light of this background, two independent sources of law provided the United States and its allies with authority to use force in Iraq: UN Security Council resolutions and the right to self-defense. Resolution 678 authorized member states "to use all necessary means to uphold and implement resolution 660 (1990) and all subsequent relevant resolutions and to restore international peace and security in the area."
24 One of the most significant "subsequent relevant resolutions" was Resolution 687. Pursuant to Resolution 678, the United States could use force not only to enforce Resolution 687's cease-fire, but also to restore "international peace and security" to the region. In Resolution 1441, the Security Council unanimously found that Iraq was in material breach of these earlier resolutions and that its continuing development of WMD programs, its support for terrorism, and its repression of the civilian population presented an ongoing threat to international peace and security. These findings triggered Resolution 678's authorization to use force in Iraq. Suspending the cease-fire and resuming hostilities with Iraq was an appropriate response to Iraq's material breaches of Resolution 687. Over the years, Iraq repeatedly refused to respond to diplomatic overtures and other nonmilitary attempts to force compliance with its obligations to disarm and to permit full UN inspections of its WMD program. Military force was necessary to obtain Iraqi compliance with the terms of the cease-fire and to restore international peace and security to the region.
Some have argued, however, that, Resolution 6 7 8's authorization had expired. Representatives from France, Germany, and Russia, for example, seemed to take the position that because the current members of the Security Council would not agree to the use of force in the spring of 2003, the 1.991 resolution's broad authorization was somehow extinguished. That view is simply wrong as a matter of UN practice and as a matter of law. The UN Security Council has not readily authorized the use of force in the past (indeed, it appears to have done so only in the context of seven conflicts), nor has it rescinded those decisions lightly. When the Security Council has taken the serious step of ending its authorization to use force, it has only done so in one of two ways: either by expressly terminating the prior authorization or by setting an up-front time limit on the authorization. 25 With regard to Bosnia, for example, the Security Council ended the legal authority for the use of force by expressly terminating the previous authorization in a separate resolution, while in Somalia, the Security Council explicitly established a sunset date when it extended the authorization. 6 In fact, when the Security Council has wanted to reserve for itself whether the conditions for termination of its authorization have been met rather than leave the matter to the member states, it has explicitly done so. Security Council practice has been consistent on this point over a substantial period of time. Resolution 678, by contrast, contains no self-imposed time limit, and none of the resolutions relating to Iraq, including Resolution 1441, explicitly terminated the resolution's endorsement of the use of force. Unless the Security Council had clearly stated, using the same language that it has in the past, that it has terminated Resolution 678's authorization for the use of force, any such authorization continued.
In fact, the view of France, Germany, and Russia directly undermines the idea that UN Security Council enactments are law at all. In 1991, the members of the Security Council unanimously agreed to authorize the use of force against Iraq, and reduced that agreement into the written text of Resolution 678. That text has not been subsequently changed, and the conditions for its authorization continued. If the current members of the Security Council disagreed with Resolution 678, they could have repealed it. To argue that Resolution 678's authorization had somehow dissipated, despite its clear text, simply because some of the current members of the Council no longer agreed with it treats Council resolutions as if they merely recorded temporary diplomatic agreement rather than enacted enduring legal texts. The French, German, and Russian view considers Security Council resolutions to be ad hoc executive edicts, rather than legislative acts-a result that would cause considerable uncertainty about their legal force and when they expire.
Some nations attempted to sidestep the inevitable conclusion to this argument by claiming that Resolution 1441 itself somehow eclipsed Resolution 678's authorization to use force. Resolution 1441, however, twice "[r] ecall [ed]" Resolution 678 and explicitly restated that Resolution 678 referred to the ability of member states "to use all necessary means to uphold and implement resolution 660 (1990) and all subsequent relevant resolutions and to restore international peace and security in the area." 28 In fact, rather than negate earlier authorizations, Resolution 1441 instead triggered them. Resolution 1441 " [d] ecides" that Iraq "has been and remains in material breach of its obligations under relevant resolutions," in particular the obligations in Resolution 687 regarding Iraq's WMD program.
2 9 In addition, the resolution specifies that any false statements or omissions with respect to Iraq's WMD program "shall constitute a further material breach of Iraq's obligations."" The resolution also reminds Iraq that the Security Council has repeatedly warned that "serious consequences" will result from the continued violation of its obligations."' No member of the Security Council found that Iraq had been in compliance with Resolution 1441, Resolution 678, or Resolution 687.
Resolution 1441's finding that Iraq was in material breach allowed the United States and its allies to terminate the cease-fire created by Resolution 687 and resume the use of force as authorized by Resolution 678. In the multilateral context, it is well-established that a material breach of a treaty by one of the parties entitles a party "specially affected" by the breach to suspend the operation of the treaty in whole or in part vis-a-vis the defaulting state. 32 Even if a state party were not "specially affected," however, a material breach that "radically changes" the position of the parties also permits complete or partial suspension. (H. Lauterpacht ed., 7th ed. 1952) ("since the terms 'serious violation' and 'urgency' lack precise definition, the course to be taken is in practice left to the discretion of the injured party") [hereinafter "Oppenheim, Vol. 2"]. In addition to permitting the resumption of hostilities in response to a serious violation of an armistice, the laws of armed conflict permit the United States to resume hostilities at its discretion-provided that warning is given to Iraq. Hague Regulations, Art. 36. If the parties have not made any stipulation regarding notice, it may be provided at any time, and hostilities may recommence immediately after notification. SeeArmy Field Manual 487; Oppenheim, Vol. 2, supra at 556; see also Howard S. Levie, The Nature and Scope of the Armistice Agreement, 50 AJIL 880,893 (1956) (although armistices generally do not specify the period of advance notice required, tinder customary international law, "good faith requires that notice be given of the intention to resume hostilities") (internal quotations and citations omitted). well. 4 ' Thus, because Iraq refused to fully comply with Resolution 687, such as by destroying fully its WMD and their delivery systems, it was in "serious violation" of the cease-fire and the United States was justified in resuming the use of force under Resolution 678.
This understanding of the interaction between Resolution 678 and 687 is supported by state practice in the decade following the end of the first Gulf war. The consistent position of the United States had been that Resolution 678's authorization continued. 4 " The United States and Britain, for example, used force against Iraq in 1993 and 1998 in response to Iraq's material breach of Resolution 687. OnJanuary 17,1993, President George H. W. Bush ordered missile strikes against a nuclear facility near Baghdad due to Iraqi infringements of the terms of the cease-fire.Just four days before, President Bush had ordered air attacks on surface-to-missile sites and related facilities in the southern no-fly zone. These attacks, which werejoined by Britain and France, appear to have been primarily in response to Iraqi violations of the southern no-fly zone-Iraq had moved surface-to-air missiles into the zone to threaten coalition aircraft-but President Bush also pointed to Iraq's "'failure to live up to the resolutions. In December 1998, the United States launched seventy hours of missile and aircraft strikes against Iraq "in response to Iraqi breaches of its obligations under resolutions of the United Nations Security Council." 45 President Clinton explained that the military action, which targeted facilities actively involved in Iraq's WMD programs or that threatened Iraq's neighbors or U.S. forces, was consistent with and has been taken in support of numerous U.N. Security Council resolutions, including Resolutions 678 and 687, which authorize U.N. Member States to use "all necessary means" to implement the Security Council resolutions and to restore peace and security in the region and establish the terms of the cease-fire mandated by the Council, including those related to the destruction of Iraq's WMD programs. 46 As noted, the Hague Regulations provide either that Iraq must be warned or that such a warning may be avoided because it would be likely to give Saddam Hussein a substantial advantage. There is a good argument that Iraq was warned of a resumption of hostilities by SC Res. 1441. SC Res. 1441 cautions that Iraq's continued violation of its international obligations will result in "serious consequences." See SC Res. 1441, supra note 2, para. 13. Twice before, military force against Iraq has followed warnings by the Security Council that Iraq's continued intransigence would result in serious consequences. OnJanuary 8 and 11, 1993, the president of the Security Council warned Iraq that "serious consequences" would follow if it failed to comply with its international obligations. [Vol. 97:563
As the U.S. ambassador to the United Nations explained to the Security Council, Iraq had acted in "flagrant material breach of resolution 687" by interfering with UNSCOM's inspections, and coalition forces responded under the authority provided by UN resolutions.
47
In sum, well-established principles of UN Security Council practice, treaty law, and armistice law allowed the United States to suspend the cease-fire in response to Iraq's material breaches of Resolution 687. The United States then could rely on Resolution 678 to use "all necessary means" to bring Iraq into compliance. Nothing in Resolution 1441 suggested that the Security Council needed to adopt any additional resolution to establish the existence of further material breaches to provide the basis for the use of force under Resolution 678. Indeed, Resolution 1441 left intact Resolution 678's reference to the use of force. Resolution 1441 neither revoked Resolution 678's language concerning the use of "all necessary means" against Iraq, nor terminated its effect in any way.
III. USE OF FORCE AGAINST IRAQ IN ANTICIPATORY SELF-DEFENSE
Independent of the support provided by UN Security Council resolutions, authority for the armed intervention in Iraq stemmed from the national right of self-defense. Article 51 of the UN Charter recognizes and affirms, but does not limit, that "inherent" right under international law:
Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security' 8 Despite the long-standing recognition of a nation's right to self-defense, some argue that Article 51 has limited the right to permit only a response to an actual "armed attack." Some even argue that an armed attack must occur across national borders to trigger Article 51." Under this interpretation, the UN Charter superseded the existing right under customary international law to take reasonable anticipatory action in self-defense. There is no indication that the drafters of the UN Charter intended to limit the customary law in this way, nor that the United States so understood the Charter when it ratified. Instead, Article 51 merely partially expressed a right that exists independent of the UN Charter."
The customary international law right to use force in anticipatory self-defense is a wellestablished aspect of the "inherent right" of self-defense. Leading up to the Cuban missile crisis, the Office of Legal Counsel of the Department ofJustice explained in an internal memorandum: International support for the 1998 airstrikes was reflected by the offers of Argentina, Australia, Canada, the Czech Republic, Denmark, Germany, Hungary, the Netherlands, New Zealand, Portugal, Spain, and the United Kingdom to contribute facilities, equipment or forces to the U.S. military effort, and of Kuwait for the use of its air facilities. Although Britain andJapan spoke in favor of the strikes, the Russian Federation labeled them as "violat[ing] the principles of international law and the principle of the [UN] Charter." Id. at 4. Of the Security Council members at the time, China, Costa Rica, Sweden, Brazil, Gambia, Kenya, and Gabon also spoke against the 1998 strikes--some preferring the peaceful settlement of disputes and some criticizing the unilateral use of force. Id. at 5-10.
48 UN CHARTER Art. 51. The concept of self-defense in international law of course justifies more than activity designed merely to resist an armed attack which is already in progress. Under international law every state has, in the words of [then-Secretary of State] Elihu Root, "the right.., to protect itself by preventing a condition of affairs in which it will be too late to protect itself." 51 The classic formulation of the right of anticipatory self-defense arose from the Caroline incident. In 1837, the steamer Caroline had been supplying armed insurgents against British rule in Canada with reinforcements of men and materials from the United States. In response, a British force from Canada entered U.S. territory at night, seized the Caroline, set the ship on fire, and launched it down Niagara Falls, killing two U.S. citizens in the process. The British claimed that they were acting in self-defense, and Secretary of State Daniel Webster called upon the British to show that the necessity of self-defence [was] instant, overwhelming, leaving no choice of means, and no moment for deliberation... [and that the British force], even supposing the necessity of the moment authorized them to enter the territories of the United States at all, did nothing unreasonable or excessive; since the act,justified by the necessity of self-defence, must be limited by that necessity, and kept clearly within it.
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The next year, Lord Ashburton, who had been sent by the British as a special minister to resolve the Carolinedispute and other related matters, implicitly accepted this test byjustifying Britain's actions in these terms. 3 Webster's formulation was reaffirmed a century later by the International Military Tribunal at Nuremberg, when it ruled that the German invasion of Norway in 1940 was not defensive because it was unnecessary to prevent an "imminent" Allied invasion. 54 The Caroline test has been distilled into two principal requirements. First, the use of force must be necessary because the threat is imminent and, thus, pursuing peaceful alternatives is not an option. Second, the response must be proportionate to the threat. 55 International law does not supply a precise or detailed definition of what it means for a threat to be sufficiently "imminent" to justify the use of force in self-defense as necessary. Although the dictionary definition of "imminent" focuses on the temporal, 56 under international law the concept of imminence must encompass an analysis that goes beyond the temporal proximity of a threat to include the probability that the threat will occur. 5 7 In addition to the probability of the threat, the threatened magnitude of harm must be relevant. The advent of nuclear and other sophisticated weapons has dramatically increased the degree of potential harm, and the importance of the temporal factor has diminished. Weapons of mass destruction threaten devastating and indiscriminate long-term damage to large segments of the civilian population and environment.
5 " In addition, the danger posed by WMD is exacerbated by the possibility that the means of delivery may be relatively unsophisticated-for example, a "dirty bomb" driven into a building by a suicide bomber, or the spread of a biological agent with an ordinary crop duster. At the same time, the development of advanced missile technology has vastly improved the capability for stealth, rendering threats more imminent because there is less time to prevent their launch.
State practice since the development of nuclear weapons and sophisticated delivery systems demonstrates the evolution of the concept of imminence. During the Cuban missile crisis, for example, the United States labeled the secret establishment of long-range nuclear missile bases in Cuba by the Soviet Union as an "immediate" threat to U.S. security and imposed a quarantine on offensive military equipment to Cuba in self-defense. 59 Although the sudden and secret preparation of the missile bases undoubtedly "add[ed] to an already clear and present danger," their positioning in Cuba constituted a less immediate temporal threat of armed attack on the United States than that contemplated by previous applications of the Caroline test. There was no indication that the Soviet Union would use them either immediately, or even in the near term.
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In the past two decades, the United States has used military force in anticipatory self-defense against Libya, Panama, Iraq, Afghanistan, and the Sudan. The United Statesjustified the 1986 strikes against Libya in large part as necessary to forestall future terrorist attacks. 61 Although several countries criticized the U.S. strikes by supporting a UN resolution condemning the attack as a violation of the UN Charter, Australia, Denmark, France, and the United Kingdom joined the United States in opposing the resolution. 62 The United States again responded in self-defense to an imminent threat to U.S. lives when it took military action in Panama on December 20, 1989.63 In the midst of the fighting, the Security Council considered a draft resolution that would have labeled the invasion as "a flagrant violation of international law," but Great Britain, France, and Canadajoined the United States in opposing the resolution.
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In 1998 the United States launched cruise missile attacks in self-defense against terrorist training camps and installations in Afghanistan used by Osama bin Laden's organization and against a facility in Sudan being used to produce materials for chemical weapons. 65 The Security Council took no formal action in response.
Self-defense has served specifically as ajustification for strikes against Iraq in the decade preceding the March 2003 conflict. In June 1993, for example, the United States justified its strike on Iraqi intelligence headquarters as self-defense because of "compelling evidence" that Iraq had attempted to assassinate President George H. W. Bush. As President Clinton explained:
The evidence of the Government of Iraq's violence and terrorism demonstrates that Iraq poses a continuing threat to United States nationals and shows utter disregard for the will of the international community as expressed in Security Council Resolutions and the United Nations Charter. Based on the Government of Iraq's pattern of disregard for international law, I concluded that there was no reasonable prospect that new diplomatic initiatives or economic measures could influence the current Government of Iraq to cease planning future attacks against the United States.
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The objective of the strikes was to diminish Iraq's capability to support violence against the United States and others, and "to deter Saddam Hussein from supporting such outlaw behavior in the future." 67 The Security Council rejected the plea of the Iraqi ambassador to condemn the U.S. action as an act of aggression.
The new threat of nuclear weapons apparently is not, however, sufficient to erase completely any requirement of temporality. For example, the international community did not consider the threat posed by an Iraqi nuclear reactor before it had become operational to be sufficient tojustify its destruction by Israel in 1981.6 Nonetheless, the nature of the Iraqi threat has changed significantly in the past twenty years. In 1981, Iraq was permitted to have nuclear materials under the safeguards of the LAEA, and Saddam Hussein had not yet used chemical weapons against Iran and his own people, invaded Kuwait, or spent over a decade flouting his country's international obligations to destroy and cease to develop WMD and their means of delivery. In other words, the imminence of a likely attack by Iraq has increased since 1981 because Iraq has demonstrated a WMD capability and a willingness to use it.
The use of force in anticipatory self-defense must be necessary and proportional to the threat. At least in the realm of WMD, rogue nations, and international terrorism, however, the test for determining whether a threat is sufficiently "imminent" to render the use of force necessary at a particular point has become more nuanced than Secretary Webster's nineteenth-century formulation. Factors to be considered should now include the probability of an attack; the likelihood that this probability will increase, and therefore the need to take advantage of a limited window of opportunity; whether diplomatic alternatives are practical; and the magnitude of the harm that could result from the threat. If a state instead were obligated to wait until the threat were truly imminent in the temporal sense envisioned by Secretary Webster, there is a substantial danger of missing a limited window of opportunity to prevent widespread harm to civilians. Finally, in an age of technologically advanced delivery systems and WMD, international law cannot require that we ignore the potential harm represented by the threat.
Applying the reformulated test for using force in anticipatory self-defense to the potential use of force against Iraq reveals that the threat of a WMD attack by Iraq, either directly or through Iraq's support for terrorism, was sufficiently "imminent" to render the use of force necessary to protect the United States, its citizens, and its allies. The force used was proportionate to the threat posed by Iraq; in other words, it was limited to that which is needed to eliminate the threat, including the destruction of Iraq's WMD capability and removing the source of Iraq's hostile intentions and actions, Saddam Hussein. International law permitted the use of force against Iraq on two independent grounds. First, the Security Council authorized military action against Iraq to implement the terms of the cease-fire that suspended the hostilities of the 1991 Gulf war. Due to Iraq's material breaches of the cease-fire, established principles of international law-both treaty and armistice lawpermitted the United States to suspend its terms and to use force to compel Iraqi compliance. Such a use of force was consistent with U.S. practice both with regard to Iraq and with regard to treaties and cease-fires. Second, international law permitted the use of force against Iraq in anticipatory self-defense because of the threat posed by an Iraq armed with WMD and in potential cooperation with international terrorist organizations.
This approach to the use of force against Iraq has significant implications for the future. To be sure, Iraq could be seen as a unique case. Due to the web of Security Council resolutions going back more than a decade, the United States and its allies could draw sufficient legal authority from those enactments alone. No other use of force in the near future may receive such support from the Security Council. On the other hand, Iraq could be said, unfortunately, to represent the coming challenges to international peace and stability as a rogue state that has WMD and supports terrorism. In this type of security environment, the United States and its allies may well have to rely exclusively upon their right to anticipatory self-defense in order to use force against such nations. In order to address the challenge posed by this new threat, the international legal system will have to adapt to take into account the probability of an attack, the magnitude of the possible harm, and the windows of opportunity within which proportionate force may be used.
The use of force in anticipatory self-defense against terrorist groups armed with WMD, or against the rogue nations that support them, will depend on three factors that go beyond mere temporal imminence. First, does a nation have WMD and the inclination to use them? In the case of Iraq, the record made clear that Saddam Hussein both possessed WMD and had used them against external enemies (Iran) and his own citizens. In future cases, the possession of WMD and signs of hostile intent must be taken into account in deciding whether to use force preemptively. That decision will rely, in part, on intelligence about rogue nations' WMD programs, their ability to acquire components and technical knowledge, and their ability to assemble a weapon.
Second, nations will have to use force while taking into account the available window of opportunity. If a state waits until a terrorist attack is on the verge of being launched, it likely will be unable to protect the civilians who are being targeted, especially against suicide bombers who seem immune to traditional methods of deterrence. Terrorists are also difficult to locate and track and seek to escape detection by concealing themselves and their activities among an innocent civilian population. As terrorists burrow more deeply into this population, defensive options may become more limited. Due to these considerations, a state may need to act when it has a window of opportunity to prevent a terrorist attack and simultaneously minimize civilian casualties. Preventing a terrorist attack using WMD may require that the United States and its allies take advantage of a window of opportunity that opens before a rogue nation transfers WMD to a terrorist organization. Were the United States, for example, to wait until a rogue nation has transferred WMD to terrorist groups, it could become extremely difficult to determine where and when WMD would be used given the sporadic nature of terrorist attacks and the terrorist tactic of infiltrating the civilian population.
Third, nations will have to take into account that the degree of harm from a WMD attack would be catastrophic. The combination of the vast potential destructive capacity of WMD and the modest means required for their delivery make them more of a threat than the military forces of many countries. Chemical weapons and biological agents are easy to hide, and small quantities can have a devastating effect on the civilian population. This threat only multiplies
